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JOHN BLACK

MEDICAL PRACTICE AND CRIMINAL LAW
In a rare instance of criminal charges filed over a medical
mistake,' a New York physician was convicted of second-degree
murder for a botched abortion that caused a patient to bleed to
death. The prosecutors claimed that the doctor knew the foetus
was 20 weeks old though he testified that he believed it to be 13
weeks old. A three-inch tear in the uterus caused haemorrhagic
shock. Paramedics called to the clinic claimed the doctor lied to
them about the situation leading to the condition. The cover up,
according to the prosecutor, was one reason for pressing charges.
The doctor's licence had been revoked in 1990 for incompetence
and negligence in performing abortions on 5 women, but he was
allowed to continue to practise pending the outcome of his appeal
of the licence revocation.

Errors in medicine are known to be common and, according to
published reports, account for the deaths of about 180000 patients
every year in the United States.' Hospitals address errors through
a variety of methods: mortality and morbidity conferences are
mandatory, incident reports and other means are used-all usually
after the fact. Medical malpractice litigation creates incentives for
improvement by making physicians and hospitals accountable for
their actions, but again, does so after the fact and only by
providing compensation. State medical licensing boards have not
sought out marginally competent physicians and usually do not
take action unless there is evidence of grievous harm to patients
or until the physician has been convicted of a crime. Criminal
charges in medical practice have involved insurance fraud, sexual
abuse of patients or illegal use of prescription drugs or illegal sale
of the same. Criminal prosecution of physicians for death of
patients remains very rare.'

Three recent cases have moved this issue of criminality in
medical practice into the spotlight. A 78-year-old woman
transferred to a nursing home was erroneously fed through a
peritoneal dialysis catheter under the orders of the physician who
mistook it for a gastrostomy tube. After several feedings, the error
was discovered by a nurse. The physician sought telephone
consultation from a nephrologist who advised immediate transfer
to a hospital. This was delayed by ten hours; on admission,
peritonitis was diagnosed and the patient died. In the testimony
presented: 'proper medical care required treating the patient as
soon as peritonitis was suspected, and following the advice of the
nephrologist. Thus the evidence established that the defendant
was aware 'of, and consciously disregarded, a substantial risk of
serious physical injury to the patient by delaying her transfer to
the hospital, and that his conduct constituted a gross deviation
from the standard of conduct a reasonable person would observe
in the situation.' The physician was convicted of reckless
endangerment of his patient and wilful violation of New York's
health laws. An appeals court subsequently unanimously upheld

the jury's verdict and, in addition, found that his action violated
the state's public health laws, which prohibit a physician from
'wilfully' committing 'an act of neglect'. Wilful neglect is defined
as 'knowingly' failing to 'provide timely, consistent, safe, adequate,
and appropriate services, treatment, and/or care to a patient or
resident of a residential health care facility'. Several medical
organizations, interestingly including the American Medical
Association, have called the prosecution of this physician an
inappropriate response to an error in medical judgement. The
physician has been sentenced to spend 52 weekends injail, but the
sentence was later stayed pending a further hearing.'

In the state of Colorado, an anaesthesiologist fell asleep during
a mastoid operation on an 8-year-old boy. The boy's temperature
rose to 107°F and his endotracheal tube was half blocked by
mucus. Defence contended that the child had died of malignant
hyperthermia; the judge, however, found that it was the lack of
vigilance that 'in all likelihood directly resulted' in the patient's
death and that even if this was the situation, he should have had
a 90% chance of survival, and that 'if the main problem was an
obstructed airway, early recognition would have resolved the
problem completely'." The physician's medical licence, which
had been summarily suspended, was revoked on the basis of these
findings. He was charged with manslaughter in connection with
the boy's death.' Further, it was alleged that this anaesthesiologist
had fallen asleep during at least 6 other operations between
September 1990 through March 1993, although no criminal
charges were filed regarding those allegations. The case is pending
trial.

Another action involved two women, a 29-year-old who died
in 1995 and a 39-year-old who died in 1993; both died of treatable
cervical cancer after the misreading of several Pap smears. An
inquest jury recommended that criminal charges be brought
against the director, the technician and the laboratory. The district
attorney has decided to charge only the laboratory with reckless
homicide. (The trial date was set for 4 December 1995.) The
physician-director has agreed not to serve in this position for the
next 6 years, not to supervise any cytotechnologists and not to
work in any role where he might be responsible for quality
control. The technician will not work more than 42 hours per
week, not read P~p smears on a piecework basis and obey all
regulations pertaining to the number of smears that a technician
can read in one day. Malpractice suits against the director,
technologists and several physicians involved in these cases were
settled in amounts of$6.3 million and $3.5 million respectively."

When a physician's intervention results in a patient's death,
the public may expect some action to be taken. Prosecutors are
showing an increasing willingness to file criminal charges as
proposals are being enacted to limit civil liability. Although rare,
criminal prosecutions of physicians almost always involve charges
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of reckless or intentional gross deviations from the accepted
standards of care. These standards are much higher than those
used in medical malpractice litigation which requires only proof
of a breach of duty resulting in harm to the patient. There appears
to be a need for strengthening licensing boards and developing
more effective injury prevention in medical practice. 'Responsible
physicians should have nothing to fear from criminal law. When
physicians intentionally or recklessly disregard their patients'
safety, however, they may properly face criminal prosecution."
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Call for specialization in health journalism, New Delhi,
28 August 1995

A group of media and medical professionals, which met on the
occasion of the foundation day of the Health Media Centre-India
(HMC-I) in New Delhi, called upon the media to create a separate
cadre of full-time health journalists who would devote their entire
career to health-related issues.

The meeting discussed at length the present scene with respect
to health coverage in the media. particularly the print media. The
consensus was that media coverage of health issues was woefully
inadequate and of low quality. The newspapers were urged to
improve the coverage quantitatively and qualitatively.

It was suggested that newspaper editors and commentators
should be sensitized through workshops on health-related subjects
and their relationship with development. Promotion of greater
interaction between the media and medical professionals was
suggested to enable mediapersons to appreciate the issues con-
cerning health in their correct perspective and for medical
professionals to understand the requirements of the media.

Mr B. S. Padmanabhan, president of the HMC-I, said that
unless there was a specialized cadre of health journalists one
could not expect adequate coverage of health issues. At present,
he noted, the juniormost reporter was assigned the health beat and
periodically replaced by another. This was not conducive to
specialization which is essential for improving the quality of
coverage.

Dr Sanjiv Malik, secretary general of the HMC-I, explained
the efforts made by the organization to promote greater interaction
between the media and medical professionals on various topical
health issues and regretted that the media did not evince as much
interest as medical persons in these programmes.

Professor 1.S. Yadava, Director of the Indian Institute of Mass
Communication, which has been recognized as the World Health
Organization collaborating centre for health communication,
called for a well-thought out communication strategy to draw
media attention to health issues even when there was no calamity
or epidemic. For this, he wanted to develop public interest in
health issues because the media always contended that it had to

caterto readers' tastes. He attributed the inadequate health coverage
to lack of professional specialization in health subjects unlike that
in politics, economics and sports. He said mediapersons should
specialize in health issues and medical professionals should
improve their communication skills.

Mr Ajit Bhattacharjee, Director, Press Institute of India, said
that health issues had the lowest priority in the newspaper business,
not because journalists were not interested in health but they
would cover this subject only if there was something happening.
For media coverage the news should be topical. He, however. felt
that after covering an event the media could, and should, sustain
its interest by educating the people on the causes of such epidemics
and ways of preventing them. He wanted medical professionals to
make themselves accessible to mediapersons and communicate in
a manner that lay readers could understand.

Dr S. Nundy, Editor of The National Medical Journal of India,
disagreed with the view that readers were not interested in health
issues. He noted that well-produced television programmes on
health were generally very popular. Quoting the Editor of The
Lancet. he said that 80% of the reports on science in British
newspapers were on health issues and the health section of The
New York Times on every Tuesday was very authoritative and
widely read even by American doctors. That was because full-
time health journalists write well-researched pieces.

Dr Nundy recalled an international meet on 'Health and
Media' organized by the John McCormick Foundation of the
USA at which it was pointed out that most journalists who
reported on health were essentially stenographers, who merely
regurgitated what the doctor told them. This was true for India
where health reporting was of abysmal quality, he said. Much of
what was written in the newspapers was given by doctors to
advertise themselves. There was very little cross-checking of the
claims by journalists to determine whether they were valid. He felt
that there should be much more investigative reporting as was
done in other countries. He referred to good examples of such
investigative reporting on health issues such as the thalidomide
affair which was brought to light by journalists on The Sunday
Times of London.

Dr Nundy said that a lot of publications in scientific journals


