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Should paid organ donation be banned in India? To buy or let die!

K. C. REDDY

My ethical principles are firmly rooted in the western
Hippocratic tenets. I had always considered it ethical to
receive, on altruistic grounds, an expendable, non-renewable
organ from a donor provided no harm came to him or her.
However, for some unexplained reason, the same act was
regarded as unethical if money changed hands. I never
challenged this view till I started practising medicine in India
a decade ago and became involved with the treatment of
patients with end stage renal disease (ESRD). The appalling
medical conditions that exist in this country and the frighten-
ing consequences for patients who do not receive transplants
in time, soon convinced me that traditional western concepts
were inapplicable here and to quote L. Cohen: 'Thirty-five
years ago there was no good use for the parts of other
people's bodies and, perhaps, we are now simply carrying
on this moral anachronism at a time when it is no longer
relevant, no longer appropriate. '1

What are the realities in this country?

1. There is no cadaver transplant programme.
2. Long term haemodialysis is not a practical alternative.
3. No state governments in India have a programme for

prolongation of life for those with renal failure even
though there are an estimated number of 80 000 new
patients per year with ESRD.

4. Treatment programmes for ESRD are found mainly in
private institutions and are available only on payment.

5. Related live kidney donation is encouraged but, un-
fortunately, many potential recipients have no willing or
suitable related donor.

6. Most transplantation in India is a one shot affair and it is
accepted that graft survival for unrelated transplantation
is high and comparable with graft survival from live
related or cadaver donor transplantation.

7. The survival rate for unrelated transplantation is
much higher than long term survival for patients on
haemodialysis.

Therefore the only chance of long term survival for these
patients is live donor transplantation. So what is to be done
with those patients who have no willing, suitable, live and
related donor? Can we as physicians stand idly by and allow
patients to die when we have the means at hand to save their
lives without causing harm to anyone? Is the payment of
money to a willing, informed adult, who happens to be poor
and needy, so unethical or immoral that it alone determines
whether patients should be allowed to live or die? A. V. Hill
in his presidential address to the British Association for the
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Advancement of Science in 1952 said: 'If ethical principles
deny our right to do evil, in order that good may come,
are we justified in doing good when the foreseeable con-
sequences are evil?' Thus, there are special conditions that
make it difficult to apply western ethics in India.

It is clearly up to Indian citizens to evolve a consensus on
what is ethically acceptable in their own culture. Removal of
one of two normal kidneys from a healthy person seems to
have no harmful long term effects on donor health and this
makes the kidney unique amongst the paired organs. It also
permits us to consider the ethics of nephrectomy of normal
individuals separately from other situations. The different
socio-economic circumstances between the developed and
the developing worlds suggest that we should consider
whether the benefits of legalized, regulated paid organ
donation might benefit both kidney donors as well as recipients
so that this procedure might be ethically acceptable in our
part of the world though it is unacceptable in others. Clearly
there is concern over the taking of kidneys from poor donors
and transplanting them into rich recipients.

Modern medicine has created a valuable asset in the form
of a spare kidney and the property rights of this particular
asset should be vested with its owner. Society offers several
reasons why the owner should be prevented from selling this
asset. I shall confine my discussion to the (i) exploitation
of poverty, (ii) validity of consent, and (iii) disincentive
to the cadaver donor programmes.

Exploitation of poverty
The poor in India live a life of continued and cruel exploita-
tion and the main agent of exploitation is poverty itself. A
poor person sells a kidney because of certain needs and lack
of options. It is here that both cultural and religious
backgrounds result in differing attitudes. The major Hindu
principles of dharma=-orthe performance of one's duties-
and the belief in reincarnation markedly influence social
attitudes and decision-making in day-to-day life. Ramakrishna
Dikshitar, a Vedic scholar, has commented that 'even if
money changes hands, it is still in keeping with the Hindu
belief of helping others'. If personal sacrifice is required in
the fulfilment of one's duty to the family, the act ennobles
rather than degrades that human being and ensures a better
place in his next reincarnation. Therefore, if the poor have
no option or if this act of paid donation is better than the
other available options--such as prostitution, criminal activity
or begging-why should society deprive someone who has so
little from the little opportunity he 01' she has?

Several western ethicists have expressed the view that
there is no inherent ethical reason why a person· should
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not sell an organ if no harm comes to him. H. Tristram
Engelhardt Jr says: 'commercialization of organ trans-
plantation is not per se wrong'.? Radcliffe-Richards in her
presentation at the Munich Ethics Conference entitled 'From
him that hath not' says: 'Now one thing that is quite clear
about this kidney-selling issue is that the impulse to ban was
outright and immediate and strongly felt and not at all the
result of complicated deliberations. It was from the outset
described as repugnant. Strong feelings, however, are not in
themselves reliable guides to either rationality or rectitude.
Sometimes they stem from good moral impulses, but on the
other hand, strong feelings rooted in prejudice, and often
superficially rationalized in moral terms, have been responsible
for half the evils of history. We have very strong feelings
about organ selling, but we must be wary of presuming that
these have their foundation in morality. It is claimed that
the donation of an organ should be for altruistic purposes and
that it is inherently wrong for it to be a commercial transac-
tion. That, of course, still does not explain what is wrong
with kidney selling when money is needed for other altruistic
purposes-that direct altruism is acceptable but not indirect.
If protecting the poor from exploitation is our concern,
banning the trade in organs is a very strange way to go about
it. If we intervene to prevent the contract between the exploiter
and the exploited from taking place at all, we shall indeed put
an end to the exploitation; but only in the way that we should
eliminate the miseries of slum dwelling just by bulldozing
the slums, or solve the problem of ingrowing toenails by
chopping off feet. The only radical cure for exploitation is
the elimination of poverty. Failing that, the best thing is
not to forbid the trade but to subject it to stringent control-
to organize a system that completely rules out all dealing
with donors or organs of dubious origin and profiteering
middlemen; to get a just compensation to the donor, to
counsel prospective donors fully about both medical matters
and the use of money and to provide after care. We should be
eliminating not the trade but its abuses. '

Validity of consent
Does the payment of money invalidate consent? No act of
organ donation is entirely free from clinical risk and there-
fore it is essential that consent should be free, informed
and voluntary. Yet when the psychological and emotional
pressures that must necessarily befall the relation of any
needy recipient are considered we can see that this assumption
fails. Although this pressure is different from the pressure
of financial inducement, it is nonetheless pressure; pressure
which is acutely intensified when alternate modalities of
treatment are based on need and not on abstract philosophies.
It is, therefore, mutual need and lack of options that bring
donor and recipient together. So for any form of living donor
transplantation some form of external coercion is inevitable.

Some consider the poor of this country to be so ignorant
that they need to be protected from themselves. One must
remember that India is a democratic country and if every
individual has the right to vote and the right to participate
in all other fields of social activity, surely he has the right
to determine what is best without external paternalism.

/

Disincentive to cadaver donor programmes
There is a vocal section within the Indian transplant community
which feels that the continuation of paid organ donation
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would prevent the development of a cadaver programme in
this country. M. K. Mani states that he opposes paid dona-
tions because it removes the pressure which would otherwise
be exerted on the government by the rich and influential to
make it initiate a cadaver transplant programme. There is no

.doubt that a partial solution would be a cadaver programme-
I use the words 'partial solution' cautiously as in the West
these programmes have failed to meet the supply of cadaver
organs whose demand today far outstrips supply, It is this
that is making many transplant physicians in the West con-
sider introducing financial incentives to increase organ
donation. There is a considerable difference between having
cadaver organs available and the establishment of a national
cadaver programme. The medical, legal, economic, techno-
logical and logistic infrastructure required to set up such a
programme in India simply does not exist. What is needed
now is to introduce legislation to make 'brain death' as an
alternative legal definition of death thus enabling the
removal of organs from brain-dead cadavers for transplanta-
tion. To avoid any misuse of this provision, the criteria must
be rigid and restricted initially to centres of postgraduate
medical education and research such as the All India Institute
of Medical Sciences and similar centres elsewhere in this
country. Even today, many physicians and lawyers are
unfamiliar with the concept of 'brain death' and mistake it for
other forms of coma, such as the persistent vegetative state
and cortical death. Considerable education of the public is
required before the law can be made universally applicable.

Meanwhile, legislation, based on the United Kingdom
Legislation of 1989, is being brought forward to (a) introduce
brain death criteria, and (b) to ban paid organ transplantation.

While the former is welcome, the latter is premature. The
preamble to the Legislation states: The foremost problem in
respect of donation of human organs by living persons is the
problem of unscrupulous traffic by way of sale and purchase
of human organs and the exploitation of the indigent and
destitute. A legislative enactment is necessary to prevent
these malpractices-that trading in human organs be pro-
hibited and made a punishable offence.' If the objective of
the recommendations was to ban unscrupulous practice and
exploitation of the indigent and destitute, then at no point
in its report is the concept of 'rewarded gifting' either
mentioned or considered. It was for these particular reasons
that this concept and practice came into being in this country,
which has attracted considerable global interest.

My concept of 'rewarded gifting' is:

1. State funded autonomous bodies with statutory powers to
regulate and oversee the process.

2. Institutions which are permitted to do such transplanta-
tions must be notified and be subject to periodic inspec-
tion and licensing.

3. The donor selection and counselling process must be
independent of the transplantation team and must be res-
ponsible for all aspects of donor welfare-preoperatively
and postoperatively. Particular emphasis must be placed
on (i) ensuring valid informed consent, (ii) sociological
screening and counselling to see that the benefits derived
from the transaction are not wasted, and (iii) guaranteed
free medical follow up.

4. Those recipients who request paid donor organ transplan-
tation must also be subject to independent counselling.
All efforts must be pursued to ensure that the advantages
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of genetically related transplantation are explained to the
patient.

The introduction of these measures will bring the practice out
into the open and into centres of excellence, thereby safe-
guarding the interests of all concerned.

In the United Kingdom, the brain death criteria have been
in existence even before they were required for organ trans-
plantation. Secondly, the National Health Service provides
medical. cover and social security to all its citizens from
the cradle to the grave free of cost. For any patient in end
stage organ failure requiring replacement therapy the state
provides the best medical care available. In the United
Kingdom, the Human Organ Transplant Act of 1989 was in
response to one instance of malpractice that had occurred
in that country. By introducing that law none of its citizens
were deprived of any of their civil rights or access to the best
medical care. If such conditions existed in India the present
contemplated enactment would be welcomed in toto. To
enact the law without addressing the two main problems
which are responsible for the present situation-the absence
of alternative methods of treatment for victims with ESRD
and the disparate socio-economic and cultural conditions-
shows a total lack of understanding of the ground realities in
this country.
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Sells and Daar! in their report to the Transplant Society
state that 'paid organ donation must not be condemned out
of hand' and in a World Health Organization document of
May 1990, where informal consultations on organ transplants
were held the participants note: 'While there was some feel-
ing that commercialization could be eliminated by a total
prohibition on the use of unrelated living donors, a consensus
was reached that at least for the present this was not a realistic
approach, it might well be conceived as a goal to be attained
in the future, given the rapid advances in medical technology.
One approach that would diminish traffic in human organs
would be to limit transplantation procedures to not-for-profit
hospitals. '

REFERENCES
1 Cohen L. The intra- and inter-cultural commerce in human organs. In: Land W,

Dossetor IB (eds). Organ replacement therapy: Ethics, justice, commerce.
Berlin: Springer-Verlag , 1990:234.

2 Engelhardt HT lr. The search for a universal system of ethics: Post-modern
disappointments and contemporary possibilities. In: Kjellstrand CM, Dossetor
JB (eds). Ethical problems in dialysis and transplantation. Basel:Kluwer
Academic Publishers, 1992:16.

3 Daar A, Sells R. On behalf of the Ethical Committee of the Transplantation
Society to the President and Council of the Transplantation Society, 1989:17.

Letter from North America

A SHORTAGE OF PHYSICIANS?
The term 'foreign medical graduate' has recently disappeared
from the national medical lexicon. It was held by most
physicians as well as foreign medical graduates (FMGs)
to signify a less than desirable description and to connote a
second-class of professional citizenship by the public. The
term has been supplanted by 'international medical graduate'
or IMG, in an interesting sort of compromise, by doing away
with the definition which in the late 1950s came to thus label
graduates of all other medical schools in the world except
those in the United States, Canada and Puerto Rico. The
new term has been accompanied by a political and legislative
coming together of all physicians practising in the United
States and by the formation of IMG chapters in several
county and State medical societies, all components of the
American Medical Association. Clearly, the term IMG
encompasses all. The differentiation between a US and
foreign medical graduate has always been an issue of conten-
tion, in regard to opportunities and the acquisition of
licensure to practice as well as mobility between the States
vis-a-vis reciprocity requirements, professional competition
and other areas of discrimination.

For about a quarter of a century, starting with the great
influx of foreign-schooled physicians into the postgraduate
and practice systems in the mid-1960s, the number of IMGs

rose to one-third in the residency training programmes and
one-fifth of all in active practice. Coupled with changes
in visa laws which removed discriminatory practices, the
physician populations became distinguishable as more
physicians from eastern and oriental countries entered the
system. In the 1980s this underwent another sea-change as
increasing numbers of US citizen-students began to attend
medical schools in foreign countries, returning to enter
residency training on completion of eligibility for the
Educational Commission for Foreign Medical Graduates
(ECFMG) certification and other requirements.

As the production of physicians continued to increase and
the push-pull factors influencing the immigration of IMGs
began to change, the ratio between US medical graduates
and IMGs increased; and about the same time the number of
applications to the 127 medical schools in the United States
began to decline. A record number of 42621 candidates
applied for about 17000 medical school seats in 1974. The
gradual decline bottomed in 1988 with an all-time low of
1.6 applicants per medical school seat.

Surprising, therefore, is the report from the Association of
American Medical Colleges (AAMC) predicting a record
number of applicants for the next session. Based on applica-
tions received as of 25 September 1992 for the entering
class of September 1993, the AAMC projects that the


