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Letter from Chennai
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MAKING AN ASS OF TIlE LAW
Who is making an ass of the law? In the case of the Transplanta-
tion of Human Organs Act 1994, it is the Government of Tamil
Nadu and the Authorization Committee appointed by it, both of
which should be responsible for administering and upholding
the Act.

It is common knowledge that commerce in unrelated live
donor organs existed in Tamil Nadu before the state adopted this
Act in the summer of 1995. In fact, the city of Madras (as it was
then called) was the leading centre in the world for the purchase
of kidneys, and rich patients of our country and from all over the
world came here to get themselves a new kidney.1be preamble to
the Act says:

'Whereas it is expedient to provide for the regulation of
removal, storage and transplantation of hunan organs for
therapeutic purposes and for the prevention of commerical
dealings in human organs, . , .' (emphasis mine).

Section 3.(1) provides that

'Any donor may, in such manner and subject to such
conditions as may be prescribed, authorise the removal,
before his death, of any human organ of his body fortherapeu-
tic purposes.'

This makes it legal to use live donors for transplantation.
Section 9.(1) of the Act says:

'Save as otherwise provided in sub-section (3), no human
organ removed from the body of a donor before his death shall
be transplanted into a recipient unless the donor is a near
relative of the recipient.'

A near relative is defined in Section 2.(i) as:

'near relative means spouse, son, daughter, father, mother,
brother or sister.'

Sub-section (3) reads:

'If any donor authorises the removal of any of his human
organs before his death under sub-section (1) of section 3 for
transplantation into the body of such recipient, not being a near
relative, as is speCified by the donor by reason of affection or·
attachment towards the recipient or for any of other special
reasons, such human organ shall not be removed and trans-
planted without the prior approval of the Authorisation Commit-
tee.'

This provides for the emotionally related donor. Your bosom
friend may be afflicted from renal failure and may not have a
relation willing or fit to donate a kidney to him. All it needs is for
you to convince the Authorization Committee that you have such
love for him that you are willing to sacrifice a vital organ, and your
surgeons may go ahead.

The Act goes on to expressly forbid commercial dealing in
human organs. Section 19 says.

'Whoever-

(a) makes or receives payment for the supply of, or for an
offer to supply, any human organ;

(b) seeks to find a person willing to supply for payment any
human organ;

(c) offers to supply any human organ for payment;
(d) initiates or negotiates any arrangement involving the

making of any payment of the supply of, or for an offer to
supply, any human organ;

(e) takes part in the management or control of a body of
persons, whether a society, firm or company, whose
activities consist of or include the initiation or negotiation
of any arrangement referred to in clause (d); or

(f) publishes or distributes or causes to be published or
distributed any advertisement-
(a) inviting persons to supply for payment of any human

organ;
(b)offering to supply any human organ for payment; or
(c) indicating that the advertiser is willing to initiate or

negotiate any arrangement referred to in clause (d),
shall be puniShable with imprisonment for a term which shall
not be less than two years but which may extend to seven
years and shall be liable to fine which shall not be less than ten
thousand rupees but may be extended to twenty thousand
rupees.'

It seems clear to me that the Act expressly prohibits the sale of
human organs. One would think that, with such an Act in force,
the unrelated live donor transplant programme of Chennai would
have died down. No such thing has happened. The stalwarts of the
unrelated live donor programme continue to do as many trans-
plants as they did before the Legislative Assembly of Tamil Nadu
adopted the Act. What is more, now they do them with the seal of
approval from the Authorization Committee, and are therefore a
very satisfied lot. The law which was meant to prohibit commer-
cial dealings in human organs, now provides protection for those
very commercial dealings.

I spoke to two members of the Authorization Committee, and
asked them how they could bring themselves to sanction such
obviously commercial transactions. One of them denied there was
any commercial transaction at all. 'He tells me he loves the
recipient. Who am I to say he does not?' He must be incredibly
naive. Dozens of slum-dwellers from Chennai seem to have
transcending love for millionaires from Kanpur or Calcutta, who
they could not have met more than a few weeks earlier. Truly, this
is love at first sight.

The other member followed a different line. His heart melts at
the plight of the poor suffering patient, who cannot bear to be on
dialysis, and who begs to be relieved from this misery. He has a
monopoly on the quality of mercy. Not for him the constraints of
the Act which is supposed to guide his actions, He abrogates to
himself a power superior to the Parliament of India, and to the
Legislature of Tamil Nadu. 'I sanction the transplant on purely
humanitarian grounds. Some of the patients actually cry and beg
that permission be given.' Nowhere in the Act is there a clause
which permits the sale of organs for humanitarian purposes. There
can be no commerce in organs is the explicit message of our
legislators. The magnanimity which moves the member is not the
motivation of the donor of the kidney. The donor is a poor man
who wants money, and that is only natural.
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You can see that one member of the Committee is too simple-
minded to uphold the law, because he genuinely thinks brotherly
love makes the poor of Chennai give away their kidneys with no
recompense. The other is too kind to uphold the law. In my
opinion, neither is fit to be on the Committee. I have not had
occasion to speak to the rest of the Committee, so I do not know
their reasons, but I have no doubt they too will have good grounds
for their decisions.

The Act has a provision for such persons too. Section 20 says:

'Whoever contravenes any provision of this Act or any rule
made, or any condition of the registration granted, thereunder
forwhich no punishment is separately provided in this Act, shall
be punishable with imprisonment for a term which may extend
to three years or with fine which may extend to five thousand
rupees.'

Is it worthwhile to complain to the government about the
activities of the Authorization Committee? I fear not. Some
months ago, a VIP was ailing with renal failure. The Health
Minister of Tamil Nadu tried to locate an unrelated donor for the
VIP.

Leaving aside the breaking of the law, what does it matter if a
kidney is bought and sold? The argument of the protagonists of
the unrelated live donor transplant has always been that everyone
benefits from this sale. The patient who receives the kidney and
the donor who makes some money. It is left unsaid that the middle
man in the deal, and the doctors who perform the procedure in
large numbers, profit too. So why should any reasonable man
object to something which is so universally beneficial?

My objection has been, and remains, that this is exploitation of
the poor. since the seller of the kidney never gets the correct price
for his kidney. How much is that? I do not know how to fix the
worth of a kidney in rupees, but the loss of a vital organ and the
risk to life is surely worth more than a few thousand rupees. There
is no justification for anyone else to profit from the sale, but in fact
there is always a middle man who takes the lion's share of the price
of the kidney. And above all. the easy availability of organs from
the poor militates against the development of our cadaver donor
programmes. With a poor man's kidney available for the asking,
and at a cheap price, why wait for a cadaver organ? Think of what
would happen ifthe unrelated live donor programme did not exist.
The patients who take unrelated live donor kidneys are by and
large rich and influential. If they had to remain on dialysis they
would exert pressure on the government to do something to
establish cadaver transplantation. To this day, the only help the
government has given to cadaver transplantation is to adopt the
Act. Surely some of the energies of the Health Department should
have been spent in promoting cadaver transplantation! There has
been no advertisement from the government. no appeal by any
minister or bureaucrat, no public announcement by anyone in
authority that they would donate their organs when they leave this
world.

Another argument of the exponents of the unrelated live donor
programme has been that Indians will not donate organs after
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death. Since the start of cadaver transplantation two years ago.
some 60 renal transplants have been done in Chennai alone. a
dozen hearts and 2 livers. This disproves those who insisted that
no one in Chennai would ever donate an organ. The entire pro-
gramme has been achieved with no help from the government.
Should not the government respect its own laws?

There are many people who would like to sell their organs. and
many of us in the field of transplantation receive letters every now
and then from someone offering one of his/her kidneys, and
sometimes an eye. It has always been money that the seller was
after. I receive many such letters, and usually answer politely that
I cannot accept the kind offer since we do not run an unrelated live
donor programme. The letter I received the other day was truly
original. The writer, from Calcutta. said, 'I want to become a
donor of a kidney if a girl is suitable for me. I shall not take any
money to donate a kidney ifis used foragirl who are (sic] between
20 to 25 years old and if she wants to marry me she is more
preferable and Isshall not take money to donate a kidney to that
girl. If the girl does not like to marry me then I shall take money
in donate a kidney. So please let me know or you direct the fami Iy
memberofthe girl for whom kidney is required for [sic].' The first
would-be emotionally related donor.

In an earlier Letter from Chennai, I made a passing reference to a
decision of the Government of Tamil Nadu to institute 'single
window clearance' for admission to all professional colleges-
private or public. A number of 'self-financing' engineering col-
leges took the matter to the Chennai High Court. The case goes
on, and I only want to bring to your notice the arguments of
G. Masilamani, Counsel for the State. as reported in the Indian
Express. 25 July 1997. 'The colleges had become commercial
shops. Merit has been side-tracked. Equality and equity in the
matter of admission had totally been disregarded by those com-
mercial institutions. The GO, therefore, had been issued to pre-
vent them from doing so. Taking advantage of the delegation of
uncontrolled authority, power and discretion to them, they had
started abusing them grossly to collect huge capitation fees. ' How
reprehensible! But yet the goverment, while claiming to be holier
than the self-financing colleges. has been selling seats in its
colleges to non-resident Indians.

Let me end on a happier note. The Divisional Railway Manager
of the Southern Railway announced that they would soon ban
smoking at the Chennai Central Station. A part of the station has

. already been declared a non-smoking zone. James I of England
said of smoking, 'A custom loathsome to the eye, hateful to the
nose, harmful to the brain. dangerous to the lungs. and in the
black, stinking fume thereof nearest resembling the horrible
Stygian smoke of the pit that is bottomless.' I wish the Southern
Railway well in its campaign and hope other public organizations
will follow its example.
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