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Criminal medical negligence: The need for are-look

KARUNAKARAN MATHIHARAN

It is true that care should be taken before imputing criminal
negligence in a professional man acting in the course of his
profession ...

(Juggan Khan v. State of M.P., 1965) J

INTRODUCTION
The past decade has seen an increased awareness among people
regarding the fundamental rights guaranteed by the Constitu-
tion. This has put the medical services under sustained public
scrutiny. The custodians of healthcare delivery live in fear of a
legal suit. However, this fear only contributes to hostility and
rarely to constructive action. According to a cross-section of
medical professionals, litigations (civil and criminal) place
medicine in an adversarial position, which in turn leads to
defensive medicine.

More than civil litigations, criminal complaints that result in
the arrest of a practising doctor by the police at the first instance
is demoralizing. Medical negligence is predominantly a civil
matter, but the death of a patient may sometimes lead to criminal
prosecution. Such prosecutions against qualified medical practi-
tioners used to be rare in the past and an increase in such incidents
points to a heightened interest in the external regulation of
healthcare and to a diminution in the respect that the profession in
India has enjoyed so far.

ACCOUNTABILITY OF DOCTORS
The principle that doctors, and indeed all professionals, should be
accountable for their failures is entirely acceptable. It does not,
however, mean that criminal prosecutions should be the instru-
ment chosen to perform that task. This paradigm shift in the
perceptions of society in controlling the professional activities of
doctors has brought in defensive medicine, which in turn escalates
the cost of health care. In fact, making doctors criminally liable for
the death of a patient means a step backwards towards the ancient
feudal system.

CURRENT SCENARIO IN INDIA AND THE WEST
In India, usually Section 304-A of the Indian Penal Code (IPC),
1860 is used to register a complaint against a medical practitioner
for alleged criminal professional negligence. Interestingly, this is
the section used to frame charges against an erring driver in a road
traffic accident for causing the death of a person by rash and
negligent driving.

The only aberration to this conventional manner of registering
complaints of alleged criminal medical negligence under Section
304-A of the IPC took place in 1999 when a qualified medical
practitioner stood trial under Section 304 of the IPC for profes-
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, "'Indian Penal Code, 1860 Section 304

Whoever commits culpable homicide not amounting to murder, shall be
punished with imprisonment for life, or imprisonment of either description
for a term which may extend to ten years, and shall also be liable to fine,
if the act by which the death is caused is done with the intention of
causing death, or of causing such bodily injury as is likely to cause death;
or with imprisonment of either description for a term which may extend
to ten years, or with fine, or with both, if the act is done with the
knowledge that it is likely to cause death, but without any intention to
cause death, or to cause such bodily injury as is likely to cause death.

~ ~

sional negligence. This section deals with the punishment for
culpable homicide (manslaughter in the USA and UK). In this
case, the patient who delivered the child at home survived about
12 days after the initial tubectomy surgery. She was re-operated
since she developed peritonitis, which is an accepted delayed
complication of tubectomy. Further, the entire episode occurred in
a government hospital where usually a team of doctors attend to an
in-patient. However, a trial court of Chidambaram in Tamil Nadu
awarded an obstetrician 10 years of rigorous imprisonment and a
fine ofRs 300 000 for causing death ofthe patient who underwent
the tubectomy.' Fixing criminal liability for an inherent risk
associated with a tubectomy could only be termed as incorrect,
infelicitous and even crude.

If the patient survives and suffers from the effects of alleged
grievous injuries sustained during treatment, the medical practi-
tioner can be charged under either Section 337 or 338 of the IPe.
In the UK and USA when professional negligence is involved, it
is considered as involuntary manslaughter.

Indian Penal Code, 1860 Section 337

Causing hurt by act endangering life or personal safety of others
Whoever causes hurt to any person by doing any act so rashly or
negligently as to endanger human life, or the personal safety of others, .
shall be punished with imprisonment of either description for a term
which may extend to six months, or with fine which may extend to five
hundred rupees, or with both. .

Indian Penal Code, 1860 Section 338

Causing grievous hurt by act endangering life or personal safety of
others
Whoever causes grievous hurt to any person by doing any act so rashly
ornegligently as to endanger human life, or the personal safety of others,
shall be punished with imprisonment of either description for a term
which may extend to two years, or with fine which may extend to one
thousand rupees, or with both.
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APPROACH BY JUDICIARY
It has been held that the mere fact that a life has been lost or that
some person has sustained an injury should not lead to a presump-
tion of a rash or negligent act.' It has repeatedly been stated by
courts in India that for a qualified doctor to be held guilty of
criminal negligence, the negligence must be of a gross nature.'
Simple lack of care should give rise to only civil liability. There-
fore, facts which justify a finding of civil negligence, may not be
enough for holding a person criminally liable.

The distinction between civil and criminal medical negligence is
so thin that a critical scrutiny is required in deciding the issues. The
principles ofliability governing civil actions and criminal prosecu-
tions based on negligence differ in two material aspects. First, in a
criminal case, the negligence which would justify a conviction must
be culpable or of a gross degree and not the negligence founded on
a mere error of judgement or inherent risks. The ensuing observa-
tions of courts in the UK have established aguarded approach by the
judiciary in trials of criminal medical negligence.

Lord Atkin in Andrews v. Director of Public Prosecution'
observed: 'Simple lack of care such as will constitute civil liability
is not enough. For purposes of criminal law, there are degrees of
negligence; and a very high degree of negligence is required to be
proved before the felony is established. Probably of all the epithets
that can be applied "reckless" most nearly covers the case.'

The degree of negligence, which would justify a conviction,
must be something more than mere omission or neglect of duty.
The law distinguishes between negligence which originates a civil
liability, and the one on which a criminal prosecution can be
founded. In some cases, the boundary that separates culpable
negligence from civil negligence, is blurred. However, in most
cases, this distinction is clearly discernible. In brief, in criminal
cases, there must be mens rea or guilty mind, i.e. rashness or guilty
mind of a degree which can be described as criminal negligence;
mere carelessness is not enough."

In R. v. Bateman,' Dr Bateman was prosecuted for manslaugh-
ter and the charges of negligence made against him were: (i)
causing the internal ruptures in performing the operation of
'version'; (ii) removing part of the uterus along with the placenta;
and (iii) delay in sending the patient to the infirmary.

The trial court convicted him. However, the Court of Appeal
quashed the conviction, as there was no evidence to support the
first charge. It held: ' ... in order to establish criminal liability , the
facts must be such that, ... the negligence of the accused went
beyond a mere matter of compensation between subjects and
should such disregard for the life and safety of others as to amount
to a crime against the state and conduct deserving punishment."
The degree of negligence that can be prosecuted has been vari-
ously described as gross, wicked, criminal and culpable."

In R v. Adomako, 10 the defendant was a locum anaesthetist and
he took over as the sole anaesthetist during the operation. The
endotracheal tube got disconnected from the ventilator. When
haemodynamic alterations were evident, the defendant's initial
response to these was to assume that the monitor was faulty and
to obtain another blood pressure cuff. The surgeon noted that the
tube was disconnected which must have been the case for about 6
minutes. By the time resuscitative measures were initiated, the
patient had suffered a cardiac arrest, which caused irreversible
brain damage. He died after 6 months. It was held that in cases of
manslaughter by criminal negligence involving a breach of duty,
the test is whether the defendant was guilty of gross negligence.
It is not necessary to refer to recklessness, although it is perfectly
open to the trial judge to do so.
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According to Lord Mackay: 'On this basis in my opinion the
ordinary principles of the law of negligence apply to ascertain
whether or not the defendant has been in breach of a duty of care
towards the victim who has died. If such breach of duty is
established the next question is whether that breach of duty caused
the death of the victim.

'If so, the jury must go on to consider whether that breach of
duty should be characterized as gross negligence and therefore as
a crime. This will depend on the seriousness of the breach of duty
committed by the defendant in all the circumstances in which the
defendant was placed when it occurred. The jury will have to
consider whether the extent to which the defendant's conduct
departed from the proper standard of care incumbent upon him,
involving, as it must have done a risk of death to the patient, was
such that it should be judged criminal.

'It is true that to a certain extent this involves an element of
circularity, but in this branch of the law I do not believe that is
fatal to its being correct as a test of how far conduct must depart
from accepted standards to be characterized as criminal. This is
necessarily a question of degree and an attempt to specify that
degree more closely is I think likely to achieve only a spurious
precision.

'The essence ofthe matter, which is supremely ajury question,
is whether, having regard to the risk of death involved, the conduct
of the defendant was so bad in all the circumstances as to amount
in their judgment to a criminal act or omission.'

In R. v. Prentice and Sullman, II two young and relatively
inexperienced doctors were prosecuted for manslaughter for hav-
ing injected intrathecally an injection that should have been given
intravenously. It was held:

1. except in motor manslaughter, the ingredients of involuntary
manslaughter by breach of duty which need to be proved are:
a. the existence of the duty;
b. the breach of the duty causing death;
c. gross negligence which the jury considers justifies a crimi-

nal condition;
2. if the jury had been given the gross negligence test, then in

deciding whether the necessary high degree of gross negli-
gence had been reached they could properly have taken into
account 'excuses' or mitigating circumstances.

It was C. 1. Holt, in Cogg v. Bernard,'? who gave a judicial
division of negligence into slight, ordinary and gross. But later
judges did not accept these refined divisions as these cannot be
defined precisely. However, the expression 'gross negligence' is
regularly and invariably in use among lawyers to denote a high
degree of careless conduct.

The higher degree of negligence is what is involved in criminal
negligence. It consists in acting without the awareness that illegal
and mischievous effects will follow, but in circumstances which
show that the actor had not exercised the caution incumbent upon
him. The criminality lies in running the risk of doing such an act
with recklessness or indifference to the consequences. I3

Criminal negligence, therefore, is the gross and culpable
neglect, or the failure to exercise that reasonable care and caution
to guard against injury, generally, either to the public or to an
individual, which it was the imperative duty of the actor to have
adopted. Culpable negligence in the law of crimes is, therefore,
something more than actionable negligence in the law of torts,
since it involves a reckless disregard for the lives or safety of
others of a higher degree than that required to establish civil
liability. 14
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It is clear from the above observations that criminal medical
negligence is a complex issue and it is wrong on the part of the
police to initiate criminal action on the basis of a complaint.

MEDICAL NEGLIGENCE AND CRIMINAL LAW
Under the criminal law , for a person to be prosecuted for profes-
sional negligence, proving the presence of mens rea (guilty mind)
is required and the negligence must be criminal. Mere careless-
ness and simple lack of care may constitute civil liability and it
cannot be treated to be enough to prove a charge of death of a
patient by negligence.

Further, the standard of negligence must be rated in terms of the
circumstances such as would be accepted as criminal negligence.
In a civil suit, it is sufficient to prove neglect of duty by consider-
ation of the preponderance of probabilities of the case. However,
in criminal law, it is necessary to prove beyond reasonable doubt
the negligent act of the accused. In a case of criminal medical
negligence, the following need to be considered.

In a doctor-patient relationship, there cannot be any mens rea
except in the rarest of rare instances. Under the criminal law,
mens rea is considered as 'guilty intention' and unless it is found
that the accused had a guilty intention to commit the 'crime', he
cannot be guilty of committing the crime. IS Further, negligence is
the antithesis of intention and intention is not an element of
negligence.

In general, Indian courts have been very careful not to hold
qualified medical practitioners criminally responsible for the
death of patients that result from a mere mistake of judgement in
the selection and application of remedies and when the death
resulted merely from an inherent risk or error of judgement, or an
inadvertent death.

SECTION 304-A OF THE IPC
This section mentions the punishment for rash and negligent
handling of an instrument or vehicle or craft and causing death to
others, and the maximum punishment is imprisonment for 2 years,
fine, or both. It covers acts characterized as recklessness or wanton
recklessness sufficient to warrant a conviction under Section 304-
A of the IPe

In the practice of medicine, it may include reckless dispensa-
tion of medications; outrageously negligent performance of diag-
nostic or therapeutic measures which lead to death; reckless
handling of ventilators, dialysis machines and other life-sustain-
ing equipment; reckless administration of anaesthesia; perform-
ing surgery or any therapeutic procedures under the influence of
alcohol or drugs.

The terms 'recklessness' and 'gross' used to describe the
degree of 'rashness' are difficult to define. Any attempt to define
these words to impute criminal liability on a qualified doctor
whose treatment caused the death of a patient will be debatable.
The standard for determination of the degree of medical negli-
gence could only be by persons with medical knowledge and
definitely not by a police officer at the first instance of receiving
a complaint.

,
Indian Penal Code, 1860 Section 304A

Whoever causes the death of any person by doing any rash or negligent
act not amounting to culpable homicide, shall be punished with
. imprisonment of either description for a term, which may extend to two
years, or with fine, or with both.
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THE NEED
When the definition of criminal medical negligence is so elusive
and even the courts adopt a stance of circumspection, how can a
police officer be expected to decide that the cause of an intraopera-
tive or postoperative death is due to gross incompetence and
inattention or wanton indifference of a qualified medical practitio-
ner? It is irrational to arrest doctors without sufficient expert
medical evidence for medical mishaps. Further, one should realize
that it is not possible to totally eliminate hazard and risk inherent
in the use of science and technology; not realizing that would mean
the end of all progress and development. Under such ambiguous
situations, it would be a travesty of justice to allow an investigat-
ing officer to sit as a judge on such complicated technical issues.

Therefore, it is imperative that when a complaint of medical
negligence is made against a qualified doctor, the police register
and investigate it under Section 174 of the Criminal Procedure
Code (CrPC). This section deals with the steps to be adopted by
investigating officers in suspicious deaths following drowning,
poisoning, hanging, etc.

After registering the complaint (under Section 174);the police
can seize the medical records of the case and the body of the
deceased can be sent for autopsy. In fact, autopsy should be made
mandatory in all hospital deaths to ascertain the cause of death. 16

COMPLAINTS UNDER SECTION 174 OF THE CrPC
Section 174of the CrPC empowers the police to enquire and report
on suicide, etc. It can also include deaths arising out of investiga-

Section 174 of code of the Criminal Procedure Code, 1973

I. Police to Enquire and Report on Suicide, etc.

(l) When the officer-in-charge of a police station or some other police
receives information that a person has committed suicide, or has
been killed by another or by an animal or by machinery or by an
accident, or has died under circumstances raising a reasonable
suspicion that some other person has committed an offence, he shall
immediately give intimation thereof to the nearest Executive
Magistrate empowered toholdinquests, and unless otherwise directed
by any rule prescribed by the State Government or by any general or
special order of the District or Sub-divisional Magistrate, shall
proceed to the place, where the body of such deceased person is, and
there, in the presence of two or more respectable inhabitants of the
neighbourhood, shall make an investigation, and draw up a report of
the apparent cause of death, describing such wounds, fractures,
bruises, and other marks of injury as may be found on the body, and
stating in what manner, or by what weapon or instrument (if any),
such marks appear to have been inflicted.

(2) The report shall be signed by such police officer and other persons,
or by so many of them as concur therein, and shall be forthwith
forwarded to the DistrictMagistrate orthe Sub-divisional Magistrate.

(3) When-

(iv) there is any doubt regarding the cause of death; he shall, subject
to such rules as the State Government may prescribe in this
behalf, forward the body, with a view to its being examined, to
the nearest Civil Surgeon, or other qualified medical man
appointed in this behalf by the State Government, if the state of
the weather and the distance admit of its being so forwarded
without risk of such putrefaction on the road as would render
such examination useless.

(4) The following Magistrates are empowered to hold inquests, namely,
any District Magistrate or Sub-divisional Magistrate and any other
Executive Magistrate speciality empowered in this behalf by the
State Government or the District Magistrate.
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tive and therapeutic procedures performed by qualified medical
practitioners of all recognized medical systems.

Subsection 1of Section 174 of the CrPC mentions the conduct
of inquest by the officer-in-charge of the police station. However,
in complaints involving medical negligence, the investigating
officer should be preferably notbelow the rank of Deputy Super-
intendent of Police/Assistant Commissioner of Police.

Further, subsection 3 of Section 174 of the CrPC provides
ample powers to an investigating officer when there is any doubt
regarding the cause of death; or the police officer for any other
reason considers it expedient to conduct an autopsy by a Civil
Surgeon. This subsection can be further modified so that autopsies
on deaths due to alleged medical negligence should only be
performed by a team of doctors, which includes experts from a
related specialty under the guidance of a forensic expert.

Only if in the opinion of the medical experts there isprima facie
evidence of criminality, the investigating officer should proceed
further with framing of charges against a qualified doctor under
Section 304-A of the IPC.

These procedural changes in the investigation of complaints of
criminal negligence could be brought about by a government
order.

ADVANTAGES OF SECTION 174 OF THE CrPC
The advantages of bringing the investigation of deaths due to
alleged medical negligence under Section 174 ofthe CrPC are that
while it does not preclude the right of aggrieved relatives of a
deceased patient to prosecute the doctor for criminal liabilities
under Section 304-A of the IPC, it prevents doctors from being
arrested immediately after the unfortunate death of a patient. It
also offers doctors an opportunity for being assessed by their peers
for any alleged professional lapses.

As the criminal law now stands, any doctor is liable to be
arrested, despite the fact that there is no element of subjective
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wrongdoing on his or her part. No doctor contends that incompe-
tence merits punishment; but the question to be decided is whether
it should be at the subjective discretion of a police officer.

(The Government of Tamil Nadu has constituted the Justice Maruthamuthu
Committee to give a report on the recommendations suggested in this paper.)
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